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MOAC MALL HOLDINGS LLC v.
TRANSFORM HOLDCO LLC—THE
SUPREME COURT’S SECOND REJECTION
OF A JURISDICTIONAL STATUTORY
INTERPRETATION THIS YEAR

Sasha M. Gurvitz, KTBS Law LLP*

Writing for a unanimous court, Justice Jackson held in MOAC
Mall Holdings LLC v. Transform Holdco LLC that 11 U.S.C.A.
§ 363(m)—a provision of the Bankruptcy Code that validates
most bankruptcy court sale and lease orders notwithstanding
reversal or modification on appeal, in absence of a stay—is not
jurisdictional, and therefore may be subject to the doctrines of
waiver, forfeiture, and the like.' Section 363(m) provides that,
absent a stay pending appeal, the reversal or modification on ap-
peal of an authorization to sell or lease property under § 363(b)
or (c) does not affect the validity of such sale or lease so long as
the entity that purchased or leased the property did so in good
faith. The MOAC Mall case concerned the assignment of a lease

*Sasha M. Gurvitz is partner of KTBS Law LLP (f/k/a Klee, Tuchin,
Bogdanoff & Stern LLP), a premier nationwide boutique law firm focusing
on business and municipal bankruptcy and restructuring, corporate finance,
and mergers and acquisitions. Ms. Gurvitz specializes in corporate reorga-
nization and has represented clients in and out of court in Delaware, New
York, California, Nevada, and Indiana. Ms. Gurvitz has been named by the
American Bankruptcy Institute as a “Top 40 Under 40” insolvency profes-
sional. She has represented debtors, official and ad hoc committees, secured
lenders, purchasers, counterparties, landlords, trustees, a governmental
regulator, and other constituencies in cases across industries, with an
emphasis on mass tort, retail, and healthcare chapter 11 reorganization
cases. She has also been involved in out of court workouts and bankruptcy-
related appellate and litigation matters.
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in the Minnesota Mall of America from former
department store giant Sears, Roebuck and Co.,
to the purchaser of substantially all of Sears’ as-
sets, Transform Holdco LLC. The Supreme Court
granted review to resolve a circuit split between
the Second and Fifth Circuits, which held that
§ 363(m) is jurisdictional and therefore not
subject to waiver or forfeiture,? and the Third,
Sixth, Seventh, Ninth, Tenth, and Eleventh
Circuits, which held that the provision is not
jurisdictional and only limits the remedy an ap-
pellate court may fashion.® Hewing to the “clear
statement rule,” the Supreme Court found no
clear indication from Congress that it intended
§ 363(m) to be jurisdictional in nature. The Court
rejected the purchaser’s argument that the ap-
peal was statutorily moot by virtue of § 363(m).
The Court also gave short shrift to the purchas-
er’s backup argument of constitutional mootness.
Practitioners looking for insights into the Court’s
thinking with respect to the more elusive and

Managing Editor:
Hon. Keith M. Lundin, United States Bankruptcy Judge (1982-
2016), Nashville, Tennessee

©2023 Thomson Reuters. All rights reserved.

Norton Bankruptcy Law Adviser (USPS 013-530), is published
Monthly, 12 times per year by Thomson Reuters, 610 Opperman
Drive, P.O. Box 64526, St. Paul, MN 55164-0526. Periodicals
Postage is paid at Twin Cities, MN.

POSTMASTER: send address correspondence to Norton Bank-
ruptcy Law Adviser, 610 Opperman Drive, P.O. Box 64526, St.
Paul, MN 55164-0526.

For authorization to photocopy, please contact the Copyright
Clearance Center at 222 Rosewood Drive, Danvers, MA 01923,
USA (978) 750-8400, http://www.copyright.com or West’s Copy-
right Services at 610 Opperman Drive, Eagan, MN 55123, copyri
ght.west@thomsonreuters.com. Please outline the specific mate-
rial involved, the number of copies you wish to distribute and the
purpose or format of the use.

This publication was created to provide you with accurate and au-
thoritative information concerning the subject matter covered;
however, this publication was not necessarily prepared by persons
licensed to practice law in a particular jurisdiction. The publisher
is not engaged in rendering legal or other professional advice and
this publication is not a substitute for the advice of an attorney. If
you require legal or other expert advice, you should seek the ser-
vices of a competent attorney or other professional.

controversial equitable mootness doctrine will be
disappointed; the Court’s concise analysis in
MOAC Mall offers no guidance on that topic.

LEGAL BACKGROUND

Section 363(b) and (c) authorize the trustee or
debtor in possession to use, sell, or lease prop-
erty of the bankruptcy estate. The statutory pro-
vision at issue in MOAC Mall, § 363(m), offers
bankruptcy court sale or lease orders this special
protection from reversal or modification on
appeal:

The reversal or modification on appeal of an au-

thorization under subsection (b) or (c) of this sec-

tion of a sale or lease of property does not affect
the validity of a sale or lease under such authori-
zation to an entity that purchased or leased such
property in good faith, whether or not such entity
knew of the pendency of the appeal, unless such
authorization and such sale or lease were stayed
pending appeal.?
Section 363(m) is a statutory mootness provision
that moots any appeal of an order authorizing
the sale or lease of estate property when there
was no stay pending appeal and the entity that
purchased or leased the property did so in good
faith. Statutory mootness differs from Constitu-
tional and equitable mootness—the former
requires impossibility of relief’ and the latter
considers whether third parties have detrimen-
tally relied on the order or whether the transac-
tion is too complex to unwind.®

Section 363(m) produced a circuit split. The
Second and Fifth Circuits have held that
§ 363(m) is jurisdictional in nature and therefore
not subject to waiver or forfeiture.” In contrast,
the Third, Sixth, Seventh, Ninth, Tenth, and
Eleventh Circuits have held that § 363(m) is not
jurisdictional and only limits the remedy an ap-
pellate court may fashion.®

The assumption and assignment of contracts
and leases, pursuant to Bankruptcy Code § 365,
frequently accompanies a § 363 asset sale in
bankruptcy. Section 365(f) provides that a con-
tract or lease may be assigned, notwithstanding
an anti-assignment provision in the agreement,
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if the debtor in possession (i) cures or provides
adequate assurance of prompt cure of certain
defaults, (ii) compensates or provides adequate
assurance of compensation for actual pecuniary
loss resulting from such defaults, and (iii) irre-
spective of whether there have been defaults,
provides adequate assurance of future perfor-
mance under the agreement by the proposed
assignee.’

With respect to a lease of real property in a
shopping center, such as the Mall of America,
the Bankruptcy Code, in § 365(b)(3), further
specifies what constitutes adequate assurance of
future performance—including consideration of
the source of rent, the financial condition of the
proposed assignee, the anticipated level of per-
centage rent, the applicability of radius and
exclusivity provisions, and the tenant mix or
balance.

On June 27, 2022, the Supreme Court granted
certiorari to resolve the circuit split with respect
to whether § 363(m) is jurisdictional.

FACTS AND PROCEEDINGS BELOW

The facts of MOAC Mall are straightforward.
After filing Chapter 11 in 2018, Sears sold
substantially all of its assets to Transform Holdco
LLC in 2019. Among the assets sold was the
right to designate to whom a lease at the Minne-
sota Mall of America with landlord, MOAC Mall
Holdings LLC, should be assigned. Transform
designated the Mall of America lease for assign-
ment to its wholly owned subsidiary and the
landlord objected on the basis that Sears had
failed to provide adequate assurance of future
performance by the proposed assignee under the
provisions of § 365 applicable to leases in shop-
ping centers. The bankruptcy court approved the
assignment. MOAC sought a stay pending ap-
peal, which the bankruptcy court denied, noting
that Transform had explicitly represented it
would not invoke § 363(m) against MOAC in an
appeal of the order approving the assignment."

MOAC then appealed the assignment order.
The district court initially agreed with the

© 2023 Thomson Reuters

landlord and vacated the assignment order,
concluding that Sears had failed to provide ade-
quate assurance with respect to the assignment.'?
Transform then sought rehearing and argued,
for the first time and in flagrant contradiction to
its representations before the bankruptcy court,
that § 363(m) deprived the district court of juris-
diction over the appeal because MOAC failed to
obtain a stay pending appeal. MOAC countered
that Transform had waived the § 363(m) argu-
ment; but applying binding Second Circuit prece-
dent,’ the district court held that § 363(m) is
jurisdictional and therefore not subject to waiver.
Accordingly, the district court dismissed the ap-
peal as moot.

In a brief opinion, the Second Circuit affirmed,
agreeing with the district court that under
Second Circuit precedent, § 363(b) is a jurisdic-
tional limit on an appellate court’s review of any
transaction that is integral to a sale authorized
under § 363(b)."

ANALYSIS

Before the Supreme Court, Transform de-
fended the Second Circuit’s affirmance on the
ground that § 363(m) is jurisdictional and thus
could not have been waived in the proceedings
below; Transform also argued Constitutional
mootness—that it would be impossible for the
Supreme Court to grant relief because the Mall
of America lease had already been transferred
out of the bankruptcy estate by assignment.'

The Court quickly dispatched of the Constitu-
tional mootness argument. Transform posited
that because the lease transfer was not avoided
under section 549 (and the time for bringing such
an action had expired), “no legal vehicle remains
available for undoing the lease transfer, and
therefore MOAC cannot possibly obtain any ef-
fectual relief” on appeal.'® The Court noted that
its precedent “disfavor[s] these kinds of moot-
ness arguments,” which confuse mootness with
the merits."” Citing Chafin," the Court reasoned
that when a litigant’s argument is not so implau-
sible as to be insufficient to preserve jurisdiction,

3
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the parties’ prospects for success are not perti-
nent to the mootness inquiry and the Court need
not “plumb[] the Code’s complex depths” to as-
sure itself that Transform is “correct about its
contention that no relief remains legally

available.”"®

Moving from constitutional mootness to statu-
tory mootness, the Court delivered Transform
another swift loss. First, the Court clarified that
“directions to litigants that serve as precondi-
tions to relief,” “exhaustion requirements,” and
“statutory limitation[s] on coverage or . . .
scope” may be “important and mandatory,” but
that “does not, in itself, make such rules
jurisdictional.”®® The Court emphasized the
“unique and sometimes severe consequences” at-
tendant to the jurisdictional label—including
that an “unmet jurisdictional precondition de-
prives courts of power to hear the case, thus
requiring immediate dismissal,” and that “uris-
dictional rules are impervious to excuses like
waiver or forfeiture,” and even to the application
of judicial estoppel.”

The Court observed that “jurisdictional rules
pertain to the power of the court rather than to
the rights or obligations of the parties” and that
a provision should be treated as jurisdictional
only “if Congress clearly states as much.”? The
premise of the so-called “clear statement rule” is
that “Congress ordinarily enacts preconditions to
facilitate the fair and orderly disposition of liti-
gation and would not heedlessly give those same
rules an unusual character that threatens to
upend that orderly progress.””® On the other
hand, “Congress need not use magic words to
convey its intent that a statutory precondition be
treated as jurisdictional;” as “[t]raditional tools
of statutory construction can reveal a clear
statement.”? Ultimately, “the statement must
indeed be clear; it is insufficient that a jurisdic-
tional reading is ‘plausible,” or even ‘better,” than

nonjurisdictional alternatives.”®

Applying these rules to § 363(m), the Court
found nothing in the text of the statute that
purports to govern a court’s adjudicatory

4

capacity.?® Rather, the text of the statute “takes
as a given the exercise of judicial power over any
authorization under § 363(b) or § 363(c),” plainly
contemplating that appellate courts might re-
verse or modify any authorization under those
provisions, with the proviso that sometimes, “the
court’s exercise of power may not accomplish all
the appellant wishes, because the reversal or
modification of a covered authorization may not
‘affect the validity of a sale or lease under such
authorization’ to a good-faith purchaser or lessee
under certain prescribed circumstances.” The
Court thus understood the provision as “a cave-
ated constraint on the effect of a reversal or
modification,” explaining that “§ 363(m)’s con-
straints are simply inapplicable where the sale
or lease was made to a bad-faith purchaser or
lessee, or if the sale or lease is stayed pending
appeal, or (for that matter) if the court does
something other than ‘revers[e]’ or ‘modifly]’ the
authorization.”® The Court reasoned that “given
§ 363(m)’s clear expectation that courts will
exercise jurisdiction over a covered authoriza-
tion, it is surely permissible to read its text as
merely cloaking certain good-faith purchasers or
lessees with a targeted protection of their newly
acquired property interest, applicable even when
an appellate court properly exercises
jurisdiction.”®

Looking beyond the text, the Court found the
“[s]tatutory context further clinches the case”
because “Congress separated § 363(m) from the
Code provisions that recognize federal courts’
jurisdiction over bankruptcy matters” and be-
cause § 363(m) does not contain any clear ties to
the Code’s other “plainly jurisdictional
provisions.”®® Transform also argued that
§ 363(m) must be jurisdictional because it reflects
“traditional principles of in rem jurisdiction” and
because it borrows language from former Rule
805 of the Federal Rules of Bankruptcy Proce-
dure, which was understood to be jurisdictional
in nature; however, neither of these arguments
persuaded the justices that § 363(m) contained a
by Congress of jurisdictional
nomenclature.®'

clear wuse

Because the Second Circuit’s affirmance

© 2023 Thomson Reuters
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“rested on the mistaken belief that § 363(m) is
jurisdictional,” the Court vacated the judgment
and remanded for further proceedings.

LESSONS LEARNED AND PRACTICE
POINTERS

For the landlord, MOAC, the ramifications of
this decision are significant—the Transform sub-
sidiary to whom the lease had been assigned
would have stepped into Sears’ place in a 70-year
lease at the Mall of America. MOAC strenuously
opposed the assignment, at least in part because
the proposed assignee was not and never had
been a retail operator and did not intend to oper-
ate a traditional anchor tenant retail establish-
ment in the leased space. In the years after Sears
filed bankruptcy (and the COVID pandemic took
hold), other department store giants such as Nei-
man Marcus and JCPenney followed, exacerbat-
ing concerns among shopping center landlords
like MOAC over the declining trends in mall traf-
fic and the fate of anchor tenants.

Close readers will pick up on the Court’s
distaste for the litigation gamesmanship Trans-
form engaged in by first disclaiming and then as-
serting § 363(m) only after losing before the
district court.®® Ultimately, however, the Court
found no need to hang its decision on Transform’s
misconduct, relying instead on a straightforward
analysis of the statutory text, buttressed by
statutory structure and context.

MOAC Mall is the second bankruptcy case
decided by the Court this year, following the Feb-
ruary ruling in Bartenwerfer.®® The Bartenwerfer
decision, which was also unanimous, also began
and ended with textual analysis of the Bank-
ruptcy Code.

MOAC Mall is the second case decided by the
Supreme Court this year that holds that a statu-
tory precondition is not jurisdictional. A few
weeks before MOAC Mall, the Court decided in
Wilkins v. United States, holding that a 12-year
statute of limitations in the Quiet Title Act was
not jurisdictional.® Wilkins, authored by Justice
Barrett, foreshadowed the justices’ attitude to-

© 2023 Thomson Reuters

ward Transform in MOAC Mall: as Justice Bar-
rett noted in Wilkins, when a statutory precondi-
tion is jurisdictional, it cannot be forfeited or
waived, the result being that “parties can dis-
claim such an objection, only to resurrect it when
things go poorly for them on the merits.”® A
tactic that poses the “risk of disruption and
waste” counsels against applying the jurisdic-
tional label lightly “to procedures Congress
enacted to keep things running smoothly and
efficiently.”® That logic favors finding that
§ 363(m) is not jurisdictional, as the provision
avoids the wasteful disruption of approved sale
and lease transactions to good faith purchasers
in bankruptcy, which in turn serves to attract
potential purchasers (and their much needed
funding) to § 363 transactions.

Armed with Wilkins and MOAC Muall, practitio-
ners fighting the sort of litigation gamesmanship
that Transform engaged in have a strong hand
to persuade trial courts that absent a crystal-
clear statement from Congress, a statutory
precondition is not jurisdictional in nature and is
therefore subject to forfeiture, waiver, and
judicial estoppel.
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