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CITY OF CHICAGO v. FULTON—A
REJECTION OF THE MAJORITY RULE
By Kenneth N. Klee and Sasha M. Gurvitz*
In a decision authored by Justice Alito,1 the Supreme Court holds
in City of Chicago v. Fulton that a non-debtor’s mere retention of
property of the estate after the filing of a bankruptcy petition does
not constitute an act to exercise control over property of the estate
in violation of the Bankruptcy Code’s automatic stay.2 The decision
resolves a circuit split between the Courts of Appeals for the Second,
Seventh, Eighth, and Ninth Circuits, on the one hand, and the Third
and Tenth Circuits, on the other hand.3 Those familiar with the
Court’s jurisprudence over the last decade will not be surprised that
the predominantly textualist Supreme Court adopted the plainmeaning minority rule in Fulton, as the majority rule applied by the
Seventh Circuit below has been criticized as “driven more by ‘practi*Kenneth N. Klee and Sasha M. Gurvitz are partners of KTBS Law LLP, a
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cal considerations’ and ‘policy considerations,’ than
a faithful adherence to the text” of the Bankruptcy
Code.4 Although Fulton is a Chapter 13 case, its
holding and analysis should apply in business
bankruptcy cases, giving additional bargaining
leverage to secured creditors in possession of estate
property on the petition date.

LEGAL BACKGROUND
Section 541(a)(1) of the Bankruptcy Code provides that the filing of a bankruptcy petition creates a bankruptcy estate, generally comprised of
“all legal or equitable interests of the debtor in
property as of the commencement of the case.”5
Under § 362(a)(3) of the Code, the filing of a bankruptcy petition also operates as an automatic stay,
applicable to all entities, of acts to enforce or collect
prepetition debts, including “any act to obtain possession of property of the estate or of property from
the estate or to exercise control over property of
the estate.”6 Finally, § 542(a) of the Code provides
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that, with certain exceptions, a non-debtor entity,
other than a custodian, that is in possession, custody,
or control, during the case, of property of the
bankruptcy estate shall turn over to the estate and
account for such property or the value of such
property, unless such property is of inconsequential
value or benefit to the estate.7
Prior to the Supreme Court’s decision in Fulton,
these provisions were the subject of two conflicting
strains of case law. The majority position, applied by
the Second, Seventh, Eighth, and Ninth Circuits,
held that a creditor exercised control over estate
property, in violation of § 362(a)(3), by refusing to
return estate property that was in the possession of
the creditor as of the petition date.8 The minority
position, applied by the Third and Tenth Circuits,
held that under the plain meaning of the statutory
text, § 362(a)(3) only prohibits affirmative acts to
alter the status quo, and thus mere retention of
estate property already in the creditor’s possession
on the petition date does not violate the automatic
stay.9
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ENDNOTES:
1Justice Barrett took no part in the consideration or decision of the case, because it was argued
approximatelytwoweeksbeforeshewassworninas
Justice. Justice Sotomayor filed a concurring
opinion.
2City of Chicago v. Fulton, 141 S. Ct. 585, 589
(2021).
3Compare In re Fulton, 926 F.3d 916 (7th Cir.
2019); Weber v. SEFCU (In re Weber), 719 F.3d 72
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(2d Cir. 2013); Cal. Empl. Dev. Dep’t v. Taxel (In re
Del Mission, Ltd.), 98 F.3d 1147 (9th Cir. 1996);
Knaus v. Concordia Lumber Co. (In re Knaus), 889
F.2d 773 (8th Cir. 1989) (concluding retention of
estate property after the filing of the petition
violated the automatic stay), with In re DenbyPeterson, 941 F.3d 115 (3d Cir. 2019); WD Equip.,
LLC v. Cowen (In re Cowen), 849 F.3d 943 (10th
Cir. 2017) (concluding retention of estate property
after the filing of the petition did not violate the
automatic stay), accord United States v. Inslaw,
Inc., 932 F.2d 1467 (D.C. Cir. 1991).
4In re Cowen, 849 F.3d at 948-49 (internal citations omitted).
511 U.S.C.A. § 541(a)(1).
611 U.S.C.A. § 362(a)(3).
711 U.S.C.A. § 542(a).
8See, e.g., In re Fulton, 926 F.3d at 925.
9In re Denby-Peterson, 941 F.3d at 124-26; In re
Cowen, 849 F.3d at 949; accord Inslaw, Inc., 932
F.2d at 1474.
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